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SUPREME COURT PREVIEW
WHAT TO EXPECT FROM THE 1988-89 TERM
November 18-19, 1988
by
The Institute of Bill of Rights Law
and
The National Conference of Editorial Writers
PANELISTS--
Anthony Day, LOS ANGELES TIMES
Walter Dellinger, Professor of Law, Duke University
School of Law
Neal Devins, Professor of Law, College of William
and Mary
Lyle Denniston, BALTIMORE SUN
Bruce E. Fein, President, Bruce Fein & Associates;
General Counsel, Federal Communications
Commission, 1983-84
Joan M. Fitzpatrick, Professor of Law, University of
Washington
Linda Greenhouse, Washington Bureau, THE NEW
YORK TIMES
Nat Hentoff, THE VILLAGE VOICE
Al Kamen, THE WASHINGTON POST
Randall L. Kennedy, Professor of Law, Harvard
University Law School
Ronald D. Rotunda, Professor of Law, University of
Illinois
David Savage, Washington Bureau, THE LOS
ANGELES TIMES
Peter M. Shane, University of Iowa College of Law
Suzanna Sherry, Professor of Law, University of
Minnesota Law School
Student Journalist, THE ADVOCATE at Marshall-
Wythe School of Law
Moderator: Rodney A. Smolla, James Gould Cutler
Professor of Constitutional Law and Director,
Institute of Bill of Rights Law, College of William
and Mary
Friday, November 18
SESSION I: CIVIL RIGHTS AND CML LIBERTIES
PANEL A RELIGION AND SPEECH, 9:30 a.m. -- 10:30 a.m.
THE SCHOLARS: Walter Dellinger, Suzanna Sherry, Neal Devins, Bruce Fein
THE QUESTIONERS: Lyle Denniston, David Savage, Student Journalist
THE CASES:
-- County of Allegheny v. ACLU (No. 87-2050); Chabad v. ACLU (No. 88-90); City of Pittsburg v. ACLU (No.88-
96) (religion; creches and menorahs on public property)
-- Herndandez v. CIR (No. 87-963); Graham v. CIR (No. 87-1616) (religion; deductibility of contributions to
Church of Scientology)
-- Frazee v. Illinois Dept. of Empl. Security (No. 87-1945) (religion; rights of person who declines work on Sunday
because of religious convictions but not member of established religion)
-- Massachusetts v. Oakes (No. 87-1651) (speech; child pornography)
-- City of Dallas v. Stranglin (No. 87-1848) (speech; age restrictions for dance halls)
-- Fort Wayne Books, Inc. v. Indiana (No. 87-470) (speech; seizure of adult book store inventory under racketeering
law)
COFFEE BREAK: 10:30 a.m. -- 10:45 a.m.
PANEL B. DISCRIMINATION, 10:45 a.m. - 11:45 a.m.
THE SCHOLARS: Ronald Rotunda, Peter Shane, Joan Fitzpatrick, Randall Kennedy
THE QUESTIONERS: Anthony Day, Lyle Denniston, Student Journalist
THE CASES:
-- Patterson v. McLean Credit Union (No. 87-107) (Should the Court reconsider its 1976 decision in Runyon v.
McCrary permitting a post-Civil War civil rights law, 42 USC 1981, to be used for challenging employment
discrimination by private entities?)
-- Richmond v. JA. Croson Co. (No. 87-988) (Affirmative action; ordinance requiring 30% set-aside for minority
contractors on city construction projects)
-- New York City Board of Estimate v. Morris (No. 87-1022) (reapportionment)
-- Price Waterhouse v. Hopkins (No. 87-1167) (sexual stereotyping)
LUNCHEON, Dodge Room at Phi Beta Kappa Hall, Noon
Address by Nat Hentoff:
"The Role of the Press as Interpreter of Supreme Court Decisions"
SESSION II: CRIMINAL PROCEDURE, SEPARATION OF POWERS
& ECONOMIC ISSUES
PANEL C. DRUG TESTING. DEATH PENALTY. CRIMINAL PROCEDURE,
2:00 p.m. -- 3:15 p.m.
THE SCHOLARS: Neal Devins, Joan Fitzpatrick, Randall Kennedy, Walter Dellinger
THE QUESTIONERS: Linda Greenhouse, AI Kamen, Anthony Day
THE CASES:
-- Florida v. Riley (No. 87-764) (aerial surveillance by police helicopter)
-- United States v. Sokolow (No. 87-1295) (drug Courier profile)
-- Brower v. County of Inyo (No.87-248) (use of roadblock to apprehend fleeing felon)
-. High v. Zant (No. 87-56(6); Wilkins v. Missouri (No. 87-6026); Penry v. Lynaugh (No. 87-6177) (death penalty
cases involving 16 and 17 year-olds, and adult with mental capacity of 7 year-old)
-- Consolidated Rail Corp. v. Railway Labor Executive's Assoc. (No. 88-1); National Treasury Employees Union v.
Von Raab (No. 86-1879); Burnley v. Railway Labor Executive's Assoc. (No. 87-1555)
COFFEE BREAK: 3:15-3:30
PANEL D. OTHER CIVIL RIGHTS ISSUES; SEPARATION OF POWERS,
3:30 p.m. -- 4:45 p.m.
THE SCHOLARS: Peter Shane, Suzanna Sherry, Ronald Rotunda, Bruce Fein
THE QUESTIONERS: AI Kamen, David Savage, Linda Greenhouse
THE CASES:
-- DeShaney v. Winnebago County Dept. of Social Services (No. 87-154) (Does agency's allegedly reckless failure to
protect child from abuse by father constitute deprivation of constitutionally protected liberty interest?)
-- Will v. Michigan State Police (No. 87-1207) (civil rights liabilities and immunities in damages lawsuit against state
and state officials)
-- National Collegiate Athletic Association v. Tarkanian (No. 87-1061) (Do the actions of the NCAA in connection
with disciplinary action against basketball coach at state university constitute "state action" for purposes of civil
rights laws?)
-- Michael H. v. Gerald D. (No.87-746); McNamara v. San Diego County of Social Services (No. 87-5840) (rights of
fathers in child custody cases)
-- Carlucci v. Doe (No. 87-751) (Dismissal of employee as security risk for alleged homosexual activity)
-- United States v. Mistretta (No. 87-1904) (separation of powers; constitutionality of U.S. Sentencing Commission
guidelines)
-- United States Army Corps of Engineers v. Ameron, Inc. (No. 87-163) (Separation of Powers; constitutionality of
comptroller general affecting timing of contract awards)
-- Duquesne Light Co. v. Barasch (No. 87-1160) (takings of property; nuclear power regulation)
RECEPTION, National Center for State Courts, 5:00 p.m. -- 6:00 p.m.
Saturday, November 19
SESSION III: THE COURT'S FUTURE DIRECTION
THE COMPANY: Anthony Day, Walter Dellinger, Neal Devins, Lyle Denniston, Bruce Fein,
Joan Fitzpatrick, Linda Greenhouse, Nat Hentoff, AI Kamen, Randall Kennedy, Ronald
Rotunda, David Savage, Peter Shane, Suzanna Sherry, Rodney Smolla
THE CHORUS: An exploration of the evolving voting patterns and roles of the Justices, the
overall direction of the Court, and what to expect in terms of new appointments from the new
administration. .
SUPREME COURT PREVIEW 
November 18-19, 1988 
ANTHONY DAY is Editor of the Editorial Pages for the Los Angeles Times, a position he 
has held since 1971. He was chief editorial writer for the Times from 1969-1971. Prior to 
joining the Times he worked for the Philadelphia Bulletin, where he worked as a reporter and 
Washington Bureau Chief. 
Mr. Day received an A.B. (cum laude) in Classics from Harvard in 1955. He was a Nieman 
Fellow at Harvard in 1966-67. Among his many professional associations are the American 
Society of Newspaper Editors, The American Society of Newspaper Editors Foundation, the 
Inter-American Press Association, and the International Press Institute. 
WALTER E. DELLINGER is Professor of Law at Duke University. He graduated from the 
University of North Carolina at Chapel Hill in 1963 (AB. with Honors in Political Science). 
He received the LL.B. from Yale Law School in 1966, where he was on the Board of Editors 
of the Yale Law Journal after law school. He clerked for Supreme Court Justice Hugo Black. 
Professor Dellinger has been on the Duke faculty since 1969, including two years as Acting 
Dean. His many writings include a number of influential articles in the Harvard and Yale law 
reviews; his speaking appearances and political activities mark him as among the most 
influential constitutional scholars in the United States. 
NEAL E. DEVINS is a law professor at the College of William and Mary Marshall-Wythe 
School of Law. He is also a Research Fellow at the Institute of Bill of Rights Law at the 
College. He graduated with an A.B. in Economics from Georgetown University in 1978, and 
completed his J.D. in 1982 at the Vanderbilt Law School. Prior to joining William and Mary 
he was Assistant General Counsel to the United States Commission on Civil Rights, and 
Project Director at the Vanderbilt Institute for Public Policy Studies. He is currently a 
contributing editor to the American Bar Association's Preview, on recent developments in the 
Supreme Court. . 
Professor Devins is a prolific writer on Constitutional Law and is the editor and contributor 
for Public Values. Private Schools, (Stanford Series on Education & Public Policy/Falmer 
Press, forthcoming 1989). 
LYLE W. DENNISTON, a reporter for The Baltimore Sun, Washington Bureau, is currently 
assigned to the U.S. Supreme Court. He is a regular columnist for the Washington Journalism 
Review and the American Lawyer magazine. He is legal commentator for C-SP AN and the 
MacNeil-Lehrer News Hour. Denniston is an adjunct professor of law and a journalism 
lecturer at Georgetown University. He received his B.A from the University of Nebraska in 
1955, graduating cum laude. He graduated from Georgetown University in 1957 with an M.A 
in American history and political science. 
Denniston is the author of The Reporter & The Law. Techniques of Covering the Courts, 
(1980). He is the chapter author of "The Burger Court and The Press," for The Burger Years: 
Rights and Wrongs in the Supreme Court 1969-86, as well as "Relationship Between Courts 
and The Public," for The Improvement of Administration of Justice, American Bar Association, 
1981. 
BRUCE E. FEIN is one of the preeminent conservative thinkers in America on 
constitutional and public policy issues. He is President of Bruce Fein & Associates, and writes 
a weekly newspaper column for The Washington Times. 
He received his B.A. in Political Science from the University of California at Berkeley, 
graduating Phi Beta Kappa. He graduated cum laude from the Harvard Law School in 1972. 
After serving as Law Clerk to United States District Judge Frank Kaufman in Baltimore, Mr. 
Fein served for ten years in a variety of posts in the U.S. Department of Justice, induding 
Associate Deputy Attorney General. He served in 1983-84 as General Counsel to the Federal 
Communications Commission. 
He has also served as a Visiting Fellow for Constitutional Studies at the Heritage 
Foundation, a Senior Vice President in the Telecommunications and Information Group, Gray 
and Company, and the Supreme Court Editor of Benchmark magazine, published by the Center 
for Judicial Studies. 
JOAN M. FITZPATRICK is a Professor of Law at the University of Washington. She 
received the B.A. in History, summa cum laude, from Rice University in 1972, the J.D., Magna 
Cum Laude, from Harvard Law School in 1975, a Diploma in Law from Oxford University in 
1980, and attended the Columbia University Parker School of Foreign and Comparative Law in 
June 1981. 
Professor Fitzpatrick has been extremely active in the defense of civil liberties and human 
rights. She is on the Board of Amnesty International and is the author of many publications 
concerning international law and human rights. 
LINDA GREENHOUSE has been on the staff of The New York Times for 20 years. She 
began as an assistant to the columnist James Reston. As a reporter, she has covered politics 
and the New York State Legislature (Albany Bureau Chief, 1976-77); Congress (Chief 
Congressional Correspondent, 1987); and the Supreme Court. She covered the Supreme Court 
from 1978 to 1985, and resumed that assignment this fall. 
She graduated from Raddiffe College in 1968 (B.A in American government, magna cum 
laude) and has a Master of Studies in Law degree from Yale Law School, which she attended 
on a Ford Foundation fellowship for the 1977-78 academic year. 
NAT HENTOFF, one of the foremost writers in America for three decades, writes on 
virtually every aspect of the American scene, induding jazz, culture, public policy and law. He 
has been a staff writer for The Village Voice since 1958. He is also a columnist for The 
Washington Post and a staff writer for the New Yorker. His work has also appeared in the 
Wall Street Journal. The New York Times, The New Republic, Commonweal and the Atlantic. 
He has come to be acknowledged as one of the foremost spokesmen in the country for 
freedom of speech. He is on the steering committee of the Reporter's Committee for Freedom 
of the Press, and belongs to the Freedom to Write Committee of P.E.N. He has taught First 
Amendment history at the New School and New York University. In 1980 Hentoff was 
awarded an American Bar Association Silver Gavel Award for his coverage of the law and 
criminal justice in his columns. 
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He received his B.A. with highest honors from Northeastern University and did graduate 
work at Harvard University. He was a Fulbright Fellow at the Sorbonne in Paris in 1950 and 
was awarded a Guggenheim Fellowship in education. 
Mr. Hentoff has written many impressive works of fiction and nonfiction. His most recent 
books are The Dav They Came To Arrest The Book, Blues For Charlie Darwin, The Man 
From Internal Affairs, Boston Boy, and John Cardinal O'Connor: At The Storm Center Of A 
Changing American Catholic Church. 
AL KAMEN has covered the United States Supreme Court for The Washington Post since 
1984. He has been at the Post since 1980, and prior to his Supreme Court assignment covered 
the local District of Columbia courts and the lower federal courts. Before joining the Post he 
had been a reporter for the Rockv Mountain News. 
Mr. Kamen received an A.B. from Harvard in 1967. He has been a free-lance writer, and 
assisted Bob Woodward and Scott Armstrong in the reporting, writing, and editing of The 
Brethren, the best-selling 1979 book on the Supreme Court. 
RANDALL KENNEDY is a professor at the Harvard Law School. He graduated from 
Princeton in 1977, was a Rhodes Scholar at Balliol College at Oxford University from 1977-
1979, and received a J.D. from the Yale Law School in 1982. After law school he clerked for 
Judge J. Skelly Wright of the United States Court of Appeals for the District of Columbia, and 
then for Supreme Court Justice Thurgood Marshall. After completing his clerkship for Justice 
Marshall in 1984, Professor Kennedy joined the Harvard law faculty. 
Professor Kennedy has published extensively in both legal and general interest publications, 
including the Yale, Harvard, and Columbia law reviews, The New York Times, The Nation, 
The New Republic, and The Columbia Journalism Review. 
STEVEN MULROY is a third-year student at the College of William and Mary, Marshall-
Wythe School of Law. He is News Editor of The Advocate, the law school's student 
newspaper. Mr. Mulroy received Book Awards for civil procedure, Contracts I, and Contracts 
II. He was selected by his peers for the Class of 1989 Award for Community Service. Mr. 
Mulroy received his B.A. from Cornell in 1986, in Linguistics with Distinction in all Subjects. 
At Cornell he received the Dean of Students' Humanitarian of the Year Award. He was 
President of the Cornell Civil Liberties Union, and Editor of On Libertv, the Cornell Civil 
Liberties Union's newspaper. He is the co-author of a law review article with Professor Neal 
Devins, which will appear in the Kentuckv Law Journal. In the summer of 1988 he was a 
summer associate at Kirkland & Ellis in Washington, D.C. 
RONALD D. ROTUNDA is a Professor of Law at the University of Illinois. He received his 
AB., magna cum laude, in government from Harvard College in 1967, and his J.D., magna cum 
laude, from Harvard in 1970. Mer law school he clerked for Judge Walter R. Mansfield of 
the United States Court of Appeals for the Second Circuit, was engaged in private practice in 
Washington, D.C., and served as Assistant Majority Counsel to the Senate Watergate 
Committee. He was Counsel to the Credentials Committee of the 1972 Democratic National 
3 
Convention. He has been a Fulbright Scholar and a Visiting Professor of Law at the European 
University Institute, in Florence, Italy. 
Since joining the Illinois law faculty Professor Rotunda has been one of the most prolific 
legal scholars in America. He has written over one hundred articles and essays, many of them 
in the top law reviews in the country. His books include Problems and Materials on 
Professional Responsibility (with Thomas Morgan), the most widely used casebook in American 
law schools on professional responsibility, Modem Constitutional Law, a popular law school 
casebook, and Constitutional Law, (with John Nowak and Nelson Young) one of the most 
influential American legal treatises on the Constitution. 
DAVID G. SAVAGE has covered the Supreme Court for the Los Angeles Times since May, 
1986. Before that, from 1981 to 1986, he was the education writer for the Times, where he 
covered the Los Angeles schools and universities. From 1976 until 1981 he lived in 
Washington and was a reporter for the weekly Education USA newsletter and covered 
Congress and the Supreme Court. Mr. Savage has a masters degree in journalism from 
Northwestern University (1974) and a degree in political science from the University of North 
Carolina (1974). 
PETER M. SHANE is Professor of Law at the University of Iowa. He is a graduate of 
Harvard College (A.B. 1974) and Yale Law School (J.D., 1977). Following a clerkship with 
Judge Alvin B. Rubin of the U.S. Court of Appeals for the Fifth Circuit, Professor Shane 
served three years as an attorney-advisor in the U.S. Department of Justice Office of Legal 
Counsel. His tasks included advising the White House and other executive agencies on a wide 
variety of legal issues. 
Since joining the University of Iowa faculty in 1981, Professor Shane's scholarship has 
focused on institutional remedies, separation of powers and administrative law. With Professor 
Harold H. Bruff, Professor Shane has written The Law of Presidential Power: Cases and 
Materiais (Carolina Academic Press, 1988), the first law school course book on the subject of 
the Presidency. Professor Shane is chair of the Committee on Government Organization and 
the Separation of Powers of the ABA Section of Administrative Law and a consultant on 
separation of powers law to the MacArthur Justice Foundation. 
SUZANNA SHERRY is a Professor of Law at the University of Minnesota Law School. She 
received her AB. from Middlebury College and her J.D. from the University of Chicago Law 
School. She then clerked for Judge John C. Godbold, of the United States Court of Appeals 
for the Fifth circuit, and practiced in Washington, D.C. Professor Sherry has written a number 
of highly regarded articles on constitutional law and constitutional history including 'The 
Intellectual Origins of the Constitution: A Lawyers' guide to Contemporary Historical 
Scholarship" in Constitutional Commentary, and 'The Founder's Unwritten Constitution" which 
appeared in the 1987 University of Chicago Law Review. Her book A History of the American 
Constitution (with Dan Farber) will be published this year by West. 
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RODNEY A. SMOLLA is the James Gould Cutler Professor of Constitutional Law, and the 
Director of the Institute of Bill of Rights Law, at the College of William and Mary, Marshall-
Wythe School of Law. He received his B.A from Yale in 1975, where he majored in American 
Studies, and his J.D. from Duke in 1978. After law school he clerked for Judge Charles Clark 
of the United States Court of Appeals for the Fifth Circuit, and practiced in Chicago. 
Professor Smolla writes and speaks extensively on constitutional law issues, and has delivered 
testimony before the U.S. Senate Judiciary Committee and the U.S. Civil Rights Commission. 
He has published numerous articles in law reviews and general interest publications. His first 
book, Suing the Press: Libel. the Media. & Power (Oxford University Press 1986) received the 
ABA Gavel Award Certificate of Merit in 1987. He is the author of a legal treatise, Law of 
Defamation (1986), and his third book, Jerry Falwell v. Larry Flynt: The First Amendment on 
Trial, was recently published by St. Martin's Press. Professor Smolla is a consultant and fellow 
of the Annenberg Washington Program in Communications Policy Studies of Northwestern 
University, and is the Chair-Elect of the Association of American Law Schools Section on Mass 
Communications Law. He has authored briefs in the United States Supreme Court, and is a 
member of the Illinois and U.S. Supreme Court bars. 
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